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This is a decision on an appeal fromthe examner’s final
rejection of clainms 1, 3, 5-10, 12-14 and 16-25, all the
clainms pending in the application. W affirmin-part.

By way of background, this is the third appeal of the
subject matter disclosed in this application. 1In the parent
of the present application, this nerits panel, in a decision
rendered March 18, 1991, affirnmed-in-part the examner’s final
rejection of the clains appealed therein. Appellant then
filed the present continuation application for the purpose of
further prosecution before the examner. There followed a
second appeal. 1In a decision rendered Septenber 16, 1993,
this merits panel reversed the examner’s rejection of all the
appeal ed clains. The examner, with the group director’s
approval, then reopened prosecution and entered a nunber of
new rej ections against the clains then pending, which
ultimately resulted in this third appeal.

Appel lant’ s invention pertains to a thin walled netal
container (clainms 1, 3, 5-9 and 25) and to a nethod of making
a container (clainms 10, 12-14 and 16-24), and in particular to

the provision of a thernoplastic sleeve of heat shrinkable
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mat eri al around the body of the container for increasing the
axi al load bearing capacity thereof. The invention is said to

enabl e t he

use of thinner gauge netal than heretofore considered possible
in such containers. |ndependent clainms 1 and 10, copies of
which are found in the appendix to appellant’s brief, are
illustrative of the appeal ed subject matter.

The references of record relied upon by the exam ner in

support of rejections under 35 U . S.C. 8§ 102(b) and 35 U S.C. §

103 are:

Potts 3, 698, 596 Cct. 17, 1972
Cvacho ('423) 3,799, 423 Mar. 26, 1974
Cvacho et al. (Cvacho ‘927) 4,151, 927 May 1, 1979
Ni xon et al. (N xon) B 223,678 Mar. 9, 1976
Sasaki et al. (Sasaki) 3,972, 435 Aug. 3, 1976
Conklin 4,138, 026 Feb. 6, 1979
Heckman 4,248, 030 Feb. 3, 1981
Roal es 4,608, 284 Aug. 26, 1986
Hof f man 4, 844, 957 Jul . 4, 1989

The following rejections are before us for review?

2 Wth respect to each of the rejections involving Cvacho ‘423

(rejections (c), (d), (e), (g) and (h)), we note the follow ng statement found
on pages 11-13 of the answer:
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(a) clainms 1, 3, 5, 6 and 8, rejected under 35 U S.C. §

102(b), as being anticipated by Roal es;

(b) claims 7 and 9, rejected under 35 U S.C. §8 103, as

bei ng unpatent abl e over Roal es in view of Conklin;

(c) clains 1, 3, 5 and 8, rejected under 35 U. S.C. § 103,

as bei ng unpatentabl e over Cvacho ‘423 in view of Hof fman, and

further in view of Cvacho ‘927 and N xon;

The patents to Cvacho et al ['927] and N xon et al are to be
additionally considered part of the rejections, supra, under 35

U S.C. §8 103 where Cvacho ['423] has been applied

Appel l ant alleges [that] the thin inner container of CNacho ['423]
is made of paper or plastic and would collapse if squeezed by a
shrunk sleeve. . . . To the degree appellant has continued to
argue this issue, Cvacho et al ['927] and N xon et al are to be
consi dered additionally applied to the 35 U.S.C. 8§ 103 rejections
i nvol ving Cvacho [*423] as evidence that the inner sleeve in
Cvacho [‘423] does indeed

have structural strength for the nodifications provided in the

rejections to provide a shrink wap.

In that Cvacho [*927] and N xon were never nmentioned in the statenent of

the rejection of any of the clainms prior to the exam ner’s answer, it is
apparent that the inclusion of these references at this point constitutes new
grounds of rejection, notwithstanding the examner’'s views to the contrary
and/ or appellant’s acqui escence on this point. In any event, in the interest

of

rendering a conplete decision on the issues raised in the appeal, we shal

consi der Cvacho ‘927 and Ni xon as part of the evidentiary basis in the
rej ecti ons where Cvacho ‘423 has been appli ed.
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(d) claim6, rejected under 35 U. S.C. 8§ 103, as being
unpat ent abl e over Cvacho ‘423 in view of Hof fman, Cvacho ‘927
and Ni xon as applied in rejection (c¢), and further in view of
Roal es and Potts;

(e) claims 7 and 9, rejected under 35 U S.C. §8 103, as
bei ng unpat ent abl e over Cvacho ‘423 in view of Hof fman, Cvacho

£ 927,

Ni xon, Roales and Potts as applied in rejection (d), and
further in view of Conklin;?3

(f) claim?20, rejected under 35 U S.C. §8 102(b), as being
anti ci pated by Hof f man;

(g) clainms 10, 12-14, 16 and 19-24, rejected under 35
U S.C. 8 103, as being unpatentable over Hoffman in view of
Cvacho ‘423 and Roal es, and further in view of Cvacho ‘927 and

Ni xon;

® On page 7 of the answer, the exani ner appears to have
i nadvertently failed to include Roales and Potts in the
statenent of the rejection of these clains.
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(h) clainms 17 and 18, rejected under 35 U.S.C. § 103, as
bei ng unpatent abl e over Hoffrman in view of Cvacho ‘423,

Roal es, Cvacho ‘927 and Nixon as applied in rejection (g), and
further in view of Sasaki;

(i) claim25, rejected under 35 U S.C. §8 102(b), as being
anti ci pated by Heckman;

(j) claim?25, rejected under 35 U S.C. §8 103, as being
unpat ent abl e over Heckman in view of Roal es; and

(k) claim?25, rejected under 35 U S.C. §8 103, as being
unpat ent abl e over Roal es in view of Hecknman.

The rejections are explained in the exam ner’s answer
(Paper No. 52, mumiled August 16, 1996) and the suppl enental
exam ner’ s answer (Paper No. 54, mail ed Novenber 14, 1996).

The opposi ng vi ewpoi nts of appellant are set forth in the
brief (Paper No. 51, filed June 14, 1996) and the reply brief
(Paper No. 53, filed Cctober 16, 1996).

Rej ections (a) and (b)

Considering first the rejection of clainms 1, 3, 5, 6 and

8 as being anticipated by Roal es, independent claim 1l requires

that the thernoplastic sleeve that surrounds at |east a
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portion of the tubular container body is “shrunk thereon for
radially inwardly squeezing said container body for increasing
the axial strength thereof.” In rejecting claim1l as being
antici pated by Roal es, the exam ner has taken the position
Wth respect to this claimlimtation that “[b]Jy its very
nature the shrunk protective sleeve [of Roales] will apply a
conpressive force to increase the axial strength of the inner
container” (answer, page 5). It thus appears to be the

exam ner’s position that the | abel 42 of Roales w !l

i nherently function in the manner called for inclaiml. W
cannot accept this position.

A careful reading of the specification of Roal es
indicates that the | abel thereof is secured to a container by
adhering the leading end of the |abel to the container,
wr appi ng the | abel about the container, and adhering the
overl apping | eading and trailing ends of the |abel to each

other (colum 4, lines 42-45

and 60-62; colum 6, lines 6-10). The top and bottom of the
| abel are thereafter shrunk into conformation with the tapered
top and bottom portions of the container sidewall (colum 5,
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lines 2-4; colum 6, lines 57-61; colum 4, lines 45-65) to
provi de tapered portions 44 and 46 conformng to tapered
portions 34 and 36 of the container. Reference letters A and
Bin Figure 2 indicate the magni tude of the deflection of the
| abel at the upper and | ower tapered portions, respectively,
of the container.

Wiile it reasonably appears that the | abel of Roales
woul d squeeze the container side wall, at |east to sone
degree, in the areas where it is shrunk into contact
therewith, i.e., at the upper and | ower tapered portions 34
and 36, Roales is silent as to the label functioning to
radially inwardly squeeze the container body “for increasing
the axial strength thereof,” as required by claim1. Further,
the | abel of Roales is not stated to be for this purpose.

See, for exanple, the objectives listed in Roales at colum 2,
line 55 through colum 3, line 22. Finally, the exam ner has

not provided any evidence or scientific reasoning to establish
t he reasonabl eness of his belief that the functional

[imtation in question is an inherent characteristic
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of Roales. In this regard, nerely stating that the | abel of
Roal es, which is shrunk onto the container only at the tapered
end portions of the container, wll by its very nature
function in the manner called for in the clai mdoes not
suffice. In light of the foregoing, we will not sustain the
examner’s rejection of claim1l as being anticipated by
Roal es, or clains 3, 5, 6 and 8 which depend therefrom
Clainms 7 and 9 depend fromclaim1l and add that the
t hernopl astic sleeve is formed of polyester material and
pol yet hyl ene terephthal ate, respectively. 1In rejecting these
clainms, the exam ner has additionally relied on Conklin for a
teaching that these material are well known heat shrinkabl e
materials. Even if we accept that it would have been obvi ous
to make the sleeve of Roales of the materials called for in
claims 7 and 9 in view of Conklin's teaching, the resulting
nodi fi ed Roal es article would not necessarily correspond to
the subject matter of claim11, nmuch less clains 7 and 9. See
t he di scussion supra of claiml. Furthernore, the exani ner
has not explained, and it is not apparent to us, where the

conbi ned teachi ngs of Roal es and Conklin disclose, suggest or
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inply that the | abel of Roal es should be shrunk onto the
container to increase the axial strength thereof.
Accordingly, we wll not sustain the rejection of clains 7 and
9 as being unpatentabl e over the conbi ned teachi ngs of Roal es
and Conkl i n.

Rej ections (c), (d) and (e)

Fundanmental to each of these rejections is the examner’s
position that it would have been obvious to one of ordinary
skill in the art to shrink the | oad bearing outer housing 16
of Cvacho 423 to the thin netal inner container 12 thereof in
vi ew of Hoffrman as a method of expediently applying the outer
housing to the inner container, and thereby arrive at the
subj ect matter of independent claiml1l. W do not agree.

Cvacho ‘423, the primary reference, pertains to a
| am nat ed contai ner conprising a very thin inner container 12
made of fluid-inpervious netallic foil (colum 2, line 13;
colum 4, lines 25-30) and a outer structural housing 16 nade
of conparatively inexpensive non-netallic material such as

paper or “a suitable plastic” (colum 4, lines 19-21 and 41-
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44) .4 Cvacho ‘423 does not even renotely hint that the outer
housi ng 16 nmay be shrunk onto the thin foil inner container 12
to increase its axial strength. The exam ner than | ooked to
anot her prior art

cont ai ner, Hoffrman, which, although including a sleeve shrunk
fit onto a container body, also does not even renotely hint
that the axial strength of the body of the container nay be

i ncreased by shrinking the outer sleeve thereover. Fromthese
di scl osures, the exam ner concludes that it would have been
obvious to arrive at the subject matter of claim 1l by shrink
fitting the outer housing of Cvacho ‘423 over the thin inner
contai ner made of netallic foil.

Li ke appellant, we question at the outset whether it is
feasible to shrink fit a plastic outer sleeve over the thin
foil inner container 12 of Cvacho ‘423 wi thout crushing it.

In this regard, we share appellant’s view that the disclosure

of Cvacho ‘423 that the i nner container 12 should be made of

“In the statement of the rejection on page 6 of the answer, the
exam ner inplies that Cvacho ‘423 discl oses the outer housing as being nmade of
t hernopl astic material, however, this is not the case. Rather, Cvacho ‘423
nerely states that the outer housing may be made of paper or “a suitable
plastic” (colum 4, line 21).
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thin netal foil would act as a disincentive to one of ordinary
skill in the art to make the sort of nodification proposed by
the examner. Nothing in Cvacho 927 or Nixon lead us to a
different conclusion. In particular, we sinply do not agree
with the examner’'s statenent that “[i]f such a thickness of a
metallic container [i.e., the thickness of the netallic inner
contai ner disclosed in Cvacho ‘423 at colum 4, line 53] can

w t hst and an

internal pressure . . . it can withstand an external pressure
of a shrunk sleeve on its exterior” (supplenental answer, page
2).

Turning to Hof fman, we observe that this reference is
directed to:

Appar at us and net hod for applying heat shrinkable
filmto containers . . . [wherein, a] segnent of
filmis applied to the vertical surface [of the
container] wthout heat shrinking [i.e., by adhering
the |l eading end of a segnent of filmto the
container, wapping the filmaround the bottle, and
adhering the trailing end to the | eading end] and
with one or two end portions overlapping the re-
entrant part of the article[,] . . . [h]eat [being]
applied to the overlap or overlaps to shrink them

-12-
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onto the article. [abstract, enphasis added]
Thus, the thrust in Hoffman is to apply heat locally to the
over | apped upstandi ng end portions 20, 21 of the label to
shrink these overl apped end portions to re-entrant portions of
the container. Since the container of Cvacho ‘423 is not
di scl osed to have any re-entrant (i.e., reduced dianeter)
portions, and thus would not require any |localized heating of
the outer housing 16 to bring it into close contain with the
i nner container at the ends of the outer housing, it is not
clear that one of ordinary skill in the art woul d consider
Hof f man’ s teachi ngs as being relevant to Cvacho ‘423. In any
event, assumng that it would have been obvious to apply
Hof f man’ s teachings in Cvacho ‘423, and further assum ng that
| ocally shrinking the outer housing to the inner foi
contai ner of Cvacho ‘423 would not crush the thin foil inner
container, it is questionable whether Hoffman’s | ocalized
heating and shrink fitting techniques would result in
increasing the axial strength of the thin foil inner container
of Cvacho *423 as called for in claim1.

For these reasons, we cannot sustain the rejection of

-13-



Appeal No. 97-2116
Application 07/789, 802

claim1l1, or clains 3, 5 and 8 which depend therefrom as being
unpat ent abl e over Cvacho ‘423 in view of Hof fman, Cvacho ‘927
and Ni xon. The Roales and Potts references additionally
applied in the rejection of claim6 (rejection (d)), and the
Conklin reference additionally applied in the rejection of
claims 7 and 9 (rejection (e)), do not make up for the
deficiencies of the references applied in the rejection of
claims 1, 3, 5 and 8. Therefore, these rejections al so cannot
be sustai ned.
Rej ection (f)

| ndependent method claim 20 stands rejected as being
anticipated by Hof fran. The nmethod of claim20 conprises the
steps of providing a container having at | east one open end
for filling with a product, encircling at | east a portion of
t he
container with a thernoplastic film and subjecting the film
to el evated tenperature and shrinking the filmfor applying
conpressive force to the container radially prior to filling
and prior to applying an end closure to the open end.

Hof f man pertains to a systemfor applying heat shrink

-14-
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filmto containers. The portion of Hoffrman relied upon by the
examner in the rejection is found in the background
di scussion at colum 1, lines 21-34 and reads:

Her et of ore apparatus and a net hod have been
provi ded for applying heat shrink filmto
cylindrical containers by a series of steps as
fol |l ows:

1. Heat shrink filmis formed into a tube slightly
| arger in diameter than the container to which
it is to be applied.

2. The container is preheated or, if the film
application is carried on in conjunction with
t he manufacture of glass containers, the glass
contai ners can be taken fromthe gl ass

manuf acturing operation while they are still hot
or warm

3. The cylindrical sleeve is placed over the
cont ai ner.

4. The sleeve is then heated to shrink it onto the
cont ai ner.

We are in agreenent with the exam ner that the practice
of this nmethod, especially as it relates to applying a heat
shrink filmto glass containers taken froma gl ass
manuf acturing operation, anticipates claim?20. |In particular,
we believe the steps of placing a cylindrical tube of heat
shrink material on a container and then heating it to shrink
the tube onto the container would i nherently apply conpressive

-15-
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force to the container body radially thereof, as called for in
step (c) of claim?20, at |east to sone degree.

Appel  ant’ s argunment on page 10 of the brief is not
persuasi ve that the exam ner erred in nmaking this rejection.
Wth respect to appellant’s statenent that claim 20 “was
al l owed by the Board in the Decision of Septenber 16, 1993 .

over the teachings of the patents to Yazum and Kaercher et
al,” we nust point out that we did not allow claim20 in that
decision. Rather, we reversed the examner’s 8§ 103 rejection
t hereof based on Yazum and Kaercher. As to the argunent that
“no nmention is made about axial strength of the container [in
Hof f man] ” (brief, page 10), this argunent fails at the outset
because it is not commensurate in scope with the claim Note
that claim 20 only calls for shrinking the filmfor applying a
conpressive force to the container body radially thereof.

W will therefore sustain the anticipation rejection of
claim 20 based on Hof f man.

Rej ections (g) and (h)
| ndependent method claim 10 calls for the steps of (a)

provi di ng a contai ner body having an open end, (b) encircling
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the container body with a thernoplastic film (c) subjecting
the filmto elevated tenperature and shrinking it for applying
conpressive force to the container body radially thereof, (d)
pl aci ng an end cl osure on the contai ner body and applying an
axial force to the end closure and contai ner body for securing
the end closure to the contai ner body, and (e) locating a
portion of the thernoplastic film between the container body

and the end cl osure and entrapping said portion during step

(d).

nrejecting this claim the exam ner considers (answer,

pages 8-11) that it would have been obvious to (1) enploy the

prior art nmethod of colum 1, lines 24-34 of Hoffman to a
contai ner of the type described in colum 2, lines 9-10 and
lines 23-24 of Hoffrman, (2) fill the container with a product

after the shrunk sleeve is applied as “inplied in Cvacho
['423]” (answer, page 8), (3) thereafter forcibly apply an end
closure to the container, and (4) locate, i.e., entrap, the

sl eeve between the container body and the container end
closure in the manner called for in claim110 in view of Figure
5 of Cvacho “423. In our opinion, this rejection anobunts to a
hi ndsi ght reconstruction of the clained nethod using the

-17-
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appel lant’s disclosure as a roadmap. In particular, it is our
opinion that the collective teachings of the applied
references do not disclose, suggest or inply the step of
| ocating a portion of the shrunk film between the contai ner
body and contai ner end closure and entrapping that portion
t her ebet ween during the step of applying an axial force to
secure an end closure to a container body, as called for in
step (e) of claim10. W therefore will not sustain the
rejection of claim10, or any of clains 12-14 and 16-19 that
depend t herefrom

As for the rejection of independent claim 20 based on
Hof f man, Cvacho ‘423, Roal es, Cvacho ‘927 and N xon under §
103, as mmde clear in our discussion of rejection (f) supra,
claim 20 | acks novelty over the prior art nmethod set forth in
colum 1, lines 21-34 of Hoffman. While we appreciate that
t he exam ner has expressed the rejection in terns of
obvi ousness, we note that evidence (i.e., Hoffnman)
establishing lack of novelty in the clained invention
necessarily evidences obviousness. Lack of novelty has been
characteri zed by one of the predecessors of our court of
review as being the ultimate or epitone of obviousness. See
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In re Fracal ossi, 681 F.2d 792, 794, 215 USPQ 569, 571 (CCPA
1982) and In re Pearson, 494 F.2d 1399, 1402, 181 USPQ 641

644 (CCPA 1974). W therefore will sustain the examner’s
rejection of claim20 under § 103, noting that Cvacho ‘423,
Roal es, Cvacho ‘927 and N xon are cumul ative. W wll also
sustain the rejection of dependent claim 24 since appell ant
acknow edges on

page 5 of the brief that this claimstands or falls with claim
20.

Claim 21 depends from nethod claim 20 and add the step of
“form ng said contai ner body of thin gauge nmaterial incapable
of resisting the axial forces applied during conventional
filling and closing operations . . . .” Appellant’s sole
argunment with respect to this claimis that it differs from
parent claim 20 “by defining the use of thin gauge materi al

[which is] not discussed by the applied art” (brief, page
11). The term “thin gauge material” is a relative term
Further, the use of a relatively thin gauge material for a
contai ner body is discussed in the prior art, for exanple, in

Cvacho ‘423 at colum 4, |ines 48-52. In our view, it would
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have been obvious to make the container of Hoffman of
relatively thin material for the self evident purpose of
effecting a cost savings by mnimzing the amount of materi al
needed to make the container. Accordingly, as argued, we wll
sustain the 8 103 rejection of claim?2l1 based on Hof f man and
the other references cited thereagainst in rejection (Qg).

W |ikewise will sustain the rejection of dependent claim
22 based on Hof fman and the other references cited
thereagainst in rejection (g) since this claimhas not been
separately argued with any reasonabl e degree of specificity in
the argunent with respect to clainms 21-23 found on page 11 of
the brief. See, for exanple, In re N elson, 816 F.2d 1567,
1572, 2 USPQd 1525, 1528 (Fed. Cir. 1987).

W w il not sustain the rejection of dependent claim 23
based on Hoffman and the other references cited thereagai nst
inrejection (g) since we agree with appellant that the
applied prior art does not suggest the additional step of
| ocating the thernoplastic film between the container body and
the end closure and entrapping said portion during the step of

sealing the container with the end closure, as called for in

-20-



Appeal No. 97-2116
Application 07/789, 802

this claim
Rejections (i), (j) and (k)

Wth respect to the anticipation rejection of claim25
based on Heckman (rejection (i)), the only claimlimtation
argued by appel l ant as distingui shing over Heckman is the
requi renent that the thernoplastic sleeve is shrunk onto the
contai ner body “for radially inwardly squeezing said container
body . . . for increasing the axial strength of the
container.” Appellant contends that Heckman’s sl eeve 20 does
not do this, whereas the exam ner maintains that the sleeve of
Heckman i nherently increases axial strength when applied to a
pl asti c contai ner.

Heckman pertains to a nethod for assenbling a plastic
sl eeve preformto a container. The preform conprises a
tubul ar sl eeve made of heat shrinkable plastic. The nmethod of
assenbling the sleeve to a container involves several steps,
which are illustrated in Figures 7-10. In Figure 7, the
sl eeve is positioned such that it |oosely surrounds the
container. Next, see Figure 8, a hot air streamis directed

at the sleeve center region to shrink the central region of
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the sleeve into contact with the container “to tack the sleeve
agai nst the container m d-body portion during continuing
rotati on of container and sleeve” (colum 5, |[ines 53-55).
Such tacking “effect[s] heat-shrinkage of the extensive
central region” (colum 5, lines 57-58). Then, as shown in
Figure 9, heat is applied to the upper and | ower extremties
of the sleeve to cause the sleeve to contract around the heel
and frusto-conical neck regions of the container to achieve
the final product. Heckman states that “[t] he sl eeve 20a when
heat shrunk in this manner is winkle-free and snoothly
adhered to the contai ner surface therebeneath is [sic, in]
snug conformng relation as shown in Fig. 10" (colum 5, line
66 through colum 6, line 2; enphasis added).

W agree with the exam ner that Heckman’s disclosure that
the sleeve is heat shrunk to the contai ner over substantially
the full extent of the container so as to be in snug
conformng relation with the container surface provides a
reasonabl e basis for concluding that Heckman's sl eeve w ||
i nherently function, at |east to sonme degree, to squeeze the

container to increase its axial strength. See In re
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Swi nehart, 439 F.2d 210, 213, 169 USPQ 226, 229 (CCPA 1971).
In this regard, we observe that the claimdoes not specify to
what extent the axial strength is increased, such that any
increase in axial strength will satisfy this claim
requirenent.

Appel | ant argues that Heckman’s description “of ‘tacking’
the central portion to prevent vertical novenent and then
causing the ends of the sleeve to be ‘in snug conformng
relation’, falls woefully short of anticipating applicant’s
claimed invention of squeezing to increase axial strength”
(brief, page 9). This argunent is not well taken because it
m scharacteri zes Heckman’s di sclosure. The sentence bridging
colums 5 and 6 of Heckman indicates that the sleeve itself,
and not nerely end portions thereof, is in snug conform ng
relation with the container. A sleeve that is heat shrunk
t hroughout its axial extent to snugly conformto a substanti al
portion of the container body, as shown by Heckman in Figure
10, wll squeeze the container and inherently increase its
axial strength, at |least to sone degree, in our view. W

therefore will sustain the anticipation rejection of claim?25
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based on Heckman.

Wth respect to the 8 103 rejections of claim?25 based on
Heckman and Roal es, we again note that evidence establishing
| ack of novelty in the clained invention necessarily evidences
obvi ousness. See In re Fracalossi, 681 F.2d at 794, 215 USPQ
5 at 571 and In re Pearson, 494 F.2d at 1402, 181 USPQ at 644.
In that claim 25 | acks novelty over Heckman for the reasons
not ed above, we will sustain the exam ner’s rejections of
claim 25 under 8 103 as bei ng unpatentabl e over Heckman and
Roal es (rejections (j) and (k)), noting that Roales is nerely
cunmul ative in these rejections.

Sunmary

The rejection of claim20 as being antici pated by Hof fman
(rejection (f)) is affirnmed.

The rejection of clains 10, 12-14, 16, 19-24 as being
unpat ent abl e over Hoffman in view of Cvacho ‘423 and ot her
references (rejection (g)) is affirmed as to clains 20-22 and
24, but is reversed as to clainms 10, 12-14, 16, 19 and 23.

The rejection of claim25 as being antici pated by Heckman

(rejection (i)), and the rejections of claim25 as being
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unpat ent abl e over Heckman and Roal es (rejections (j) and (Kk))

are al so affirned.

Al'l other rejections (rejections (a) through (e) and (h))
are reversed.

The decision of the examner is affirned-in-part.

No time period for taking any subsequent action in

connection with this appeal may be extended under 37 CFR

§ 1.136(a).
AFFI RVED- | N- PART

BRUCE H. STONER )

Chi ef Admi nistrative Patent Judge )
)
g

HARRI SON E. McCANDLI SH ) BOARD OF PATENT

Seni or Adm ni strative Patent Judge ) APPEALS AND
) | NTERFERENCES
)
)

LAVWRENCE J. STAAB )

Adm ni strative Patent Judge )
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727 Twenty-Third Street South
Arlington, VA 22202

-26-



